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§100.1 Purpose.

The purpose of this part is to effec-
tuate the provisions of title VI of the
Civil Rights Act of 1964 (hereafter re-
ferred to as the ““Act’’) to the end that
no person in the United States shall;
on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or
be otherwise subjected to discrimina-
tion under any program or activity re-
ceiving Federal financial assistance
from the Department of Education.

(Authority: Sec. 601, Civil Rights Act of 1964;
78 Stat. 252; 42 U.S.C. 2000d)

§100.2 Application of this regulation.

This regulation applies to any pro-
gram for which Federal financial as-
sistance is authorized to be extended to
a recipient under a law administered
by the Department, including the Fed-
eral assisted programs and activities
listed in appendix A of this regulation.
It applies to money paid, property

transferred, or other Federal financial
assistance extended after the effective
date of the regulation pursuant to an
application approved prior to such ef-
fective date. This regulation does not
apply to (a) any Federal financial as-
sistance by way of insurance or guar-
anty contracts, (b) money paid, prop-
erty transferred, or other assistance
extended before the effective date of
this regulation, (c) the use of any as-
sistance by any individual who is the
ultimate beneficiary under any such
program, or (d) any employment prac-
tice, under any such program, or any
employer, employment agency, or
labor organization, except to the ex-
tent described in §100.3. The fact that a
type of Federal assistance is not listed
in appendix A shall not mean, if title
VI of the Act is otherwise applicable,
that a program is not covered. Federal
financial assistance under statutes now
in force or hereinafter enacted may be
added to this list by notice published in
the FEDERAL REGISTER.

(Authority: Secs. 602, 604, Civil Rights Act of
1964; 78 Stat. 252, 253; 42 U.S.C. 2000d-1, 2000d-
3)

§100.3 Discrimination prohibited.

(a) General. No person in the United
States shall, on the ground of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under any program
to which this part applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram to which this part applies may
not, directly or through contractual or
other arrangements, on ground of race,
color, or national origin:

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided
under the program;

(i) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others
under the program;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service,
financial aid, or other benefit under
the program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
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§100.3

privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(v) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership or other
requirement or condition which indi-
viduals must meet in order to be pro-
vided any service, financial aid, or
other benefit provided under the pro-
gram,;

(vi) Deny an individual an oppor-
tunity to participate in the program
through the provision of services or
otherwise or afford him an opportunity
to do so which is different from that af-
forded others under the program (in-
cluding the opportunity to participate
in the program as an employee but
only to the extent set forth in para-
graph (c) of this section).

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities
will be provided under any such pro-
gram, or the class of individuals to be
afforded an opportunity to participate
in any such program, may not, directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration which have the effect
of subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program as respect individuals of a par-
ticular race, color, or national origin.

(3) In determining the site or loca-
tion of a facilities, an applicant or re-
cipient may not make selections with
the effect of excluding individuals
from, denying them the benefits of, or
subjecting them to discrimination
under any programs to which this regu-
lation applies, on the ground of race,
color, or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
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ment of the objectives of the Act or
this regulation.

(4) As used in this section, the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefits provided in
or through a facility provided with the
aid of Federal financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph and paragraph (c) of this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

(6)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color, or national origin.

(c) Employment practices. (1) Where a
primary objective of the Federal finan-
cial assistance to a program to which
this regulation applies is to provide
employment, a recipient may not (di-
rectly or through contractual or other
arrangements) subject an individual to
discrimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising, employment, layoff or termi-
nation, upgrading, demotion, or trans-
fer, rates of pay or other forms of com-
pensation, and use of facilities), includ-
ing programs where a primary objec-
tive of the Federal financial assistance
is (i) to reduce the employment of such
individuals or to help them through
employment to meet subsistence needs,
(i) to assist such individuals through
employment to meet expenses incident
to the commencement or continuation
of their education or training, (iii) to
provide work experience which contrib-
utes to the education or training of
such individuals, or (iv) to provide re-
munerative activity to such individ-
uals who because of handicaps cannot
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be readily absorbed in the competitive
labor market. The following, under ex-
isting laws, have one of the above ob-
jectives as a primary objective:

(A) Projects under the Public Works
Acceleration Act, Pub. L. 87-658, 42
U.S.C. 2641-2643.

(B) Work-study under the Vocational
Education Act of 1963, as amended, 20
U.S.C. 1371-1374.

(C) Programs assisted under laws
listed in appendix A as respects em-
ployment opportunities provided there-
under, or in facilities provided there-
under, which are limited, or for which
preference is given, to students, fel-
lows, or other persons in training for
the same or related employments.

(D) Assistance to rehabilitation fa-
cilities under the Vocational Rehabili-
tation Act, 29 U.S.C. 32-34, 4la and 41b.

(2) The requirements applicable to
construction employment under any
such program shall be those specified
in or pursuant to Part Il of Executive
Order 11246 or any Executive order
which supersedes it.

(3) Where a primary objective of the
Federal financial assistance is not to
provide employment, but discrimina-
tion on the ground of race, color, or na-
tional origin in the employment prac-
tices of the recipient or other persons
subject to the regulation tends, on the
ground of race, color, or national ori-
gin, to exclude individuals from par-
ticipation in, to deny them the benefits
of, or to subject them to discrimina-
tion under any program to which this
regulation applies, the foregoing provi-
sions of this paragraph (c) shall apply
to the employment practices of the re-
cipient or other persons subject to the
regulation, to the extent necessary to
assure equality of opportunity to, and
nondiscriminatory treatment of, bene-
ficiaries.

(d) Indian health and Cuban refugee
services. An individual shall not be
deemed subjected to discrimination by
reason of his exclusion from the bene-
fits of a program limited by Federal
law to individuals of a particular race,
color, or national origin different from
his.

(e) Medical emergencies. Notwith-
standing the foregoing provisions of
this section, a recipient of Federal fi-
nancial assistance shall not be deemed

§100.4

to have failed to comply with para-
graph (a) of this section if immediate
provision of a service or other benefit
to an individual is necessary to prevent
his death or serious impairment of his
health, and such service or other bene-
fit cannot be provided except by or
through a medical institution which
refuses or fails to comply with para-
graph (a) of this section.

(Authority: Sec. 601, 602, 604, Civil Rights Act
of 1964; 78 Stat. 252, 253, 42 U.S.C. 2000d, 2000d-
1, 2000d-3)

§100.4 Assurances required.

(a) General. (1) Every application for
Federal financial assistance to carry
out a program to which this part ap-
plies, except a program to which para-
graph (b) of this section applies, and
every application for Federal financial
assistance to provide a facility shall, as
a condition to its approval and the ex-
tension of any Federal financial assist-
ance pursuant to the application, con-
tain or be accompanied by an assur-
ance that the program will be con-
ducted or the facility operated in com-
pliance with all requirements imposed
by or pursuant to this part. In the case
of an application for Federal financial
assistance to provide real property or
structures thereon, the assurance shall
obligate the recipient, or, in the case of
a subsequent transfer, the transferee,
for the period during which the real
property or structures are used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits. In the case
of personal property the assurance
shall obligate the recipient for the pe-
riod during which he retains ownership
or possession of the property. In all
other cases the assurance shall obli-
gate the recipient for the period during
which Federal financial assistance is
extended pursuant to the application.
The responsible Department official
shall specify the form of the foregoing
assurances for each program, and the
extent to which like assurances will be
required of subgrantees, contractors
and subcontractors, transferees, suc-
cessors in interest, and other partici-
pants in the program. Any such assur-
ance shall include provisions which
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§100.4

give the United States a right to seek
its judicial enforcement.

(2) Where Federal financial assist-
ance is provided in the form of a trans-
fer of real property or interest therein
from the Federal Government the in-
strument effecting or recording the
transfer shall contain a covenant run-
ning with the land to assure non-
discrimination for the period during
which the real property is used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits. Where no
transfer of property is involved but
property is improved with Federal fi-
nancial assistance, the recipient shall
agree to include such a covenant to
any subsequent transfer of the prop-
erty. Where the property is obtained
from the Federal Government, such
covenant may also include a condition
coupled with a right to be reserved by
the Department to revert title to the
property in the event of a breach of the
covenant where, in the discretion of
the responsible Department official,
such a condition and right of reverter
is appropriate to the statute under
which the real property is obtained and
to the nature of the grant and the
grantee. In the event a transferee of
real property proposes to mortgage or
otherwise encumber the real property
as security for financing construction
of new, or improvement of existing, fa-
cilities on such property for the pur-
poses for which the property was trans-
ferred, the responsible Department of-
ficial may agree, upon request of the
transferee and if necessary to accom-
plish such financing, and upon such
conditions as he deems appropriate, to
forbear the exercise of such right to re-
vert title for so long as the lien of such
mortgage or other encumbrance re-
mains effective.

(b) Continuing State programs. Every
application by a State or a State agen-
cy to carry out a program involving
continuing Federal financial assistance
to which this regulation applies (in-
cluding the Federal financial assist-
ance listed in part 2 of appendix A)
shall as a condition to its approval and
the extension of any Federal financial
assistance pursuant to the application
(1) contain or be accompanied by a
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statement that the program is (or, in
the case of a new program, will be) con-
ducted in compliance with all require-
ments imposed by or pursuant to this
regulation, and (2) provide or be accom-
panied by provision for such methods
of administration for the program as
are found by the responsible Depart-
ment official to give reasonable assur-
ance that the applicant and all recipi-
ents of Federal financial assistance
under such program will comply with
all requirements imposed by or pursu-
ant to this regulation.

(c) Elementary and secondary schools.
The requirements of paragraph (a) or
(b) of this section with respect to any
elementary or secondary school or
school system shall be deemed to be
satisfied if such school or school sys-
tem (1) is subject to a final order of a
court of the United States for the de-
segregation of such school or school
system, and provides an assurance that
it will comply with such order, includ-
ing any future modification of such
order, or (2) submits a plan for the de-
segregation of such school or school
system which the responsible Depart-
ment official determines is adequate to
accomplish the purposes of the Act and
this part, at the earliest practicable
time, and provides reasonable assur-
ance that it will carry out such plan; in
any case of continuing Federal finan-
cial assistance the responsible Depart-
ment official may reserve the right to
redetermine, after such period as may
be specified by him, the adequacy of
the plan to accomplish the purposes of
the Act and the regulations in this
part. In any case in which a final order
of a court of the United States for the
desegregation of such school or school
system is entered after submission of
such a plan, such plan shall be revised
to conform to such final order, includ-
ing any future modification of such
order.

(d) Assurance from institutions. (1) In
the case of any application for Federal
financial assistance to an institution of
higher education (including assistance
for construction, for research, for spe-
cial training project, for student loans
or for any other purpose), the assur-
ance required by this section shall ex-
tend to admission practices and to all
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other practices relating to the treat-
ment of students.

(2) The assurance required with re-
spect to an institution of higher edu-
cation, hospital, or any other institu-
tion, insofar as the assurance relates to
the institution’s practices with respect
to admission or other treatment of in-
dividuals as students, patients, or cli-
ents of the institution or to the oppor-
tunity to participate in the provision
of services or other benefits to such in-
dividuals, shall be applicable to the en-
tire institution unless the applicant es-
tablishes, to the satisfaction of the re-
sponsible Department official, that the
institution’s practices in designated
parts or programs of the institution
will in no way affect its practices in
the program of the institution for
which Federal financial assistance is
sought, or the beneficiaries of or par-
ticipants in such program. If in any
such case the assistance sought is for
the construction of a facility or part of
a facility, the assurance shall in any
event extend to the entire facility and
to facilities operated in connection
therewith.

(Authority: Sec. 601, 602, Civil Rights Act of
1964; 78 Stat. 252; 42 U.S.C. 2000d, 2000d-1. Sec.
182; 80 Stat. 1209; 42 U.S.C. 2000d-5)

§100.5 Illustrative application.

The following examples will illus-
trate the programs aided by Federal fi-
nancial assistance of the Department.
(In all cases the discrimination prohib-
ited is discrimination on the ground of
race, color, or national origin prohib-
ited by title VI of the Act and this reg-
ulation, as a condition of the receipt of
Federal financial assistance).

(@) In federally-affected area assist-
ance (Pub. L. 815 and Pub. L. 874) for
construction aid and for general sup-
port of the operation of elementary or
secondary schools, or in more limited
support to such schools such as for the
acquisition of equipment, the provision
of vocational education, or the provi-
sion of guidance and counseling serv-
ices, discrimination by the recipient
school district in any of its elementary
or secondary schools in the admission
of students, or in the treatment of its
students in any aspect of the edu-
cational process, is prohibited. In this
and the following illustrations the pro-

§100.5

hibition of discrimination in the treat-
ment of students or other trainees in-
cludes the prohibition of discrimina-
tion among the students or trainees in
the availability or use of any aca-
demic, dormitory, eating, recreational,
or other facilities of the grantee or
other recipient.

(b) In a research, training, dem-
onstration, or other grant to a univer-
sity for activities to be conducted in a
graduate school, discrimination in the
admission and treatment of students in
the graduate school is prohibited, and
the prohibition extends to the entire
university unless it satisfies the re-
sponsible Department official that
practices with respect to other parts or
programs of the university will not
interfere, directly or indirectly, with
fulfillment of the assurance required
with respect to the graduate school.

(c) In a training grant to a hospital
or other nonacademic institution, dis-
crimination is prohibited in the selec-
tion of individuals to be trained and in
their treatment by the grantee during
their training. In a research or dem-
onstration grant to such an institution
discrimination is prohibited with re-
spect to any educational activity and
any provision of medical or other serv-
ices and any financial aid to individ-
uals incident to the program.

(d) In grants to assist in the con-
struction of facilities for the provision
of health, educational or welfare serv-
ices, assurances will be required that
services will be provided without dis-
crimination, to the same extent that
discrimination would be prohibited as a
condition of Federal operating grants
for the support of such services. Thus,
as a condition of grants for the con-
struction of academic, research, or
other facilities at institutions of high-
er education, assurances will be re-
quired that there will be no discrimina-
tion in the admission or treatment of
students. In construction grants the as-
surances required will be adapted to
the nature of the activities to be con-
ducted in the facilities for construction
of which the grants have been author-
ized by Congress.

(e) Upon transfers of real or personal
surplus property for educational uses,
discrimination is prohibited to the
same extent as in the case of grants for
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the construction of facilities or the
provision of equipment for like pur-
poses.

(f) Each applicant for a grant for the
construction of educational television
facilities is required to provide an as-
surance that it will, in its broadcast
services, give due consideration to the
interests of all significant racial or
ethnic groups within the population to
be served by the applicant.

(9) A recipient may not take action
that is calculated to bring about indi-
rectly what this regulation forbids it
to accomplish directly. Thus, a State,
in selecting or approving projects or
sites for the construction of public li-
braries which will receive Federal fi-
nancial assistance, may not base its se-
lections or approvals on criteria which
have the effect of defeating or of sub-
stantially impairing accomplishments
of the objectives of the Federal assist-
ance as respects individuals of a par-
ticular race, color or national origin.

(h) In some situations, even though
past discriminatory practices attrib-
utable to a recipient or applicant have
been abandoned, the consequences of
such practices continue to impede the
full availability of a benefit. If the ef-
forts required of the applicant or recip-
ient under §100.6(d), to provide infor-
mation as to the availability of the
program or activity and the rights of
beneficiaries under this regulation,
have failed to overcome these con-
sequences, it will become necessary
under the requirement stated in para-
graph (i) of §100.3(b)(6) for such appli-
cant or recipient to take additional
steps to make the benefits fully avail-
able to racial and nationality groups
previously subject to discrimination.
This action might take the form, for
example, of special arrangements for
obtaining referrals or making selec-
tions which will insure that groups pre-
viously subjected to discrimination are
adequately served.

(i) Even though an applicant or recip-
ient has never used discriminatory
policies, the services and benefits of
the program or activity it administers
may not in fact be equally available to
some racial or nationality groups. In
such circumstances, an applicant or re-
cipient may properly give special con-
sideration to race, color, or national
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origin to make the benefits of its pro-
gram more widely available to such
groups, not then being adequately
served. For example, where a univer-
sity is not adequately serving members
of a particular racial or nationality
group, it may establish special recruit-
ment policies to make its program bet-
ter known and more readily available
to such group, and take other steps to
provide that group with more adequate
service.

(Authority: Sec. 601, 602, Civil Rights Act of
1964; 78 Stat. 252; 42 U.S.C. 2000d, 2000d-1)

§100.6 Compliance information.

(a) Cooperation and assistance. The re-
sponsible Department official shall to
the fullest extent practicable seek the
cooperation of recipients in obtaining
compliance with this part and shall
provide assistance and guidance to re-
cipients to help them comply volun-
tarily with this part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible Department official or
his designee timely, complete and ac-
curate compliance reports at such
times, and in such form and containing
such information, as the responsible
Department official or his designee
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this part. For example, recipients
should have available for the Depart-
ment racial and ethnic data showing
the extent to which members of minor-
ity groups are beneficiaries of and par-
ticipants in federally-assisted pro-
grams. In the case of any program
under which a primary recipient ex-
tends Federal financial assistance to
any other recipient, such other recipi-
ent shall also submit such compliance
reports to the primary recipient as
may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this part.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Department official or
his designee during normal business
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this
part. Where any information required
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of a recipient is in the exclusive posses-
sion of any other agency, institution or
person and this agency, institution or
person shall fail or refuse to furnish
this information the recipient shall so
certify in its report and shall set forth
what efforts it has made to obtain the
information. Asserted considerations of
privacy or confidentiality may not op-
erate to bar the Department from eval-
uating or seeking to enforce compli-
ance with this part. Information of a
confidential nature obtained in connec-
tion with compliance evaluation or en-
forcement shall not be disclosed except
where necessary in formal enforcement
proceedings or where otherwise re-
quired by law.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this regulation and its applicability to
the program for which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible Department official finds nec-
essary to apprise such persons of the
protections against discrimination as-
sured them by the Act and this regula-
tion.

(Approved by the Office of Management and
Budget under control number 1870-0500)

(Authority: Sec. 601, 602, Civil Rights Act of
1964; 78 Stat. 252; 42 U.S.C. 2000d, 2000d-1)

[45 FR 30918, May 9, 1980, as amended at 53
FR 49143, Dec. 6, 1988]

§100.7 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible Department official or his
designee shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this part may by
himself or by a representative file with
the responsible Department official or
his designee a written complaint. A
complaint must be filed not later than
180 days from the date of the alleged
discrimination, unless the time for fil-

§100.8

ing is extended by the responsible De-
partment official or his designee.

(c) Investigations. The responsible De-
partment official or his designee will
make a prompt investigation whenever
a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this part. The investigation should in-
clude, where appropriate, a review of
the pertinent practices and policies of
the recipient, the circumstances under
which the possible noncompliance with
this part occurred, and other factors
relevant to a determination as to
whether the recipient has failed to
comply with this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the responsible
Department official or his designee will
so inform the recipient and the matter
will be resolved by informal means
whenever possible. If it has been deter-
mined that the matter cannot be re-
solved by informal means, action will
be taken as provided for in §100.8.

(2) If an investigation does not war-
rant action pursuant to paragraph (1)
of this paragraph (d) the responsible
Department official or his designee will
so inform the recipient and the com-
plainant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this part, or because he
has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding or hear-
ing under this part. The identity of
complainants shall be kept confiden-
tial except to the extent necessary to
carry out the purposes of this part, in-
cluding the conduct of any investiga-
tion, hearing, or judicial proceeding
arising thereunder.

(Authority: Sec. 601, 602, Civil Rights Act of

1964; 78 Stat. 252; 42 U.S.C. 2000d, 2000d-1)

§100.8 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
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with this regulation, and if the non-
compliance or threatened noncompli-
ance cannot be corrected by informal
means, compliance with this part may
be effected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
any other means authorized by law.
Such other means may include, but are
not limited to, (1) a reference to the
Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and (2) any applicable proceeding under
State or local law.

(b) Noncompliance with §100.4. If an
applicant fails or refuses to furnish an
assurance required under §100.4 or oth-
erwise fails or refuses to comply with a
requirement imposed by or pursuant to
that section Federal financial assist-
ance may be refused in accordance with
the procedures of paragraph (c) of this
section. The Department shall not be
required to provide assistance in such a
case during the pendency of the admin-
istrative proceedings under such para-
graph except that the Department
shall continue assistance during the
pendency of such proceedings where
such assistance is due and payable pur-
suant to an application therefor ap-
proved prior to the effective date of
this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until (1) the responsible Depart-
ment official has advised the applicant
or recipient of his failure to comply
and has determined that compliance
cannot be secured by voluntary means,
(2) there has been an express finding on
the record, after opportunity for hear-
ing, of a failure by the applicant or re-
cipient to comply with a requirement
imposed by or pursuant to this part, (3)
the expiration of 30 days after the Sec-
retary has filed with the committee of
the House and the committee of the
Senate having legislative jurisdiction
over the program involved, a full writ-
ten report of the circumstances and the

34 CFR Ch. | (7-1-98 Edition)

grounds for such action. Any action to
suspend or terminate or to refuse to
grant or to continue Federal financial
assistance shall be limited to the par-
ticular political entity, or part thereof,
or other applicant or recipient as to
whom such a finding has been made
and shall be limited in its effect to the
particular program, or part thereof, in
which such noncompliance has been so
found.

(d) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until (1) the responsible Depart-
ment official has determined that com-
pliance cannot be secured by voluntary
means, (2) the recipient or other person
has been notified of its failure to com-
ply and of the action to be taken to ef-
fect compliance, and (3) the expiration
of at least 10 days from the mailing of
such notice to the recipient or other
person. During this period of at least 10
days additional efforts shall be made to
persuade the recipient or other person
to comply with the regulation and to
take such corrective action as may be
appropriate.

(Authority: Sec. 601, 602, Civil Rights Act of
1964; 78 Stat. 252; 42 U.S.C. 2000d, 2000d-1. Sec.
182, 80 Stat. 1209; 42 U.S.C. 2000d-5)

§100.9 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §100.8(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either (1) fix a date not less
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the responsible
Department official that the matter be
scheduled for hearing or (2) advise the
applicant or recipient that the matter
in question has been set down for hear-
ing at a stated place and time. The
time and place so fixed shall be reason-
able and shall be subject to change for
cause. The complainant, if any, shall
be advised of the time and place of the
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hearing. An applicant or recipient may
waive a hearing and submit written in-
formation and argument for the record.
The failure of an applicant or recipient
to request a hearing for which a date
has been set shall be deemed to be a
waiver of the right to a hearing under
section 602 of the Act and §100.8(c) of
this regulation and consent to the
making of a decision on the basis of
such information as may be filed as the
record.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Department in Washington, DC, at a
time fixed by the responsible Depart-
ment official unless he determines that
the convenience of the applicant or re-
cipient or of the Department requires
that another place be selected. Hear-
ings shall be held before a hearing ex-
aminer designated in accordance with 5
U.S.C. 3105 and 3344 (section 11 of the
Administrative Procedure Act).

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department shall have
the right to be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with sections 5-8
of the Administrative Procedure Act,
and in accordance with such rules of
procedure as are proper (and not incon-
sistent with this section) relating to
the conduct of the hearing, giving of
notices subsequent to those provided
for in paragraph (a) of this section,
taking of testimony, exhibits, argu-
ments and briefs, requests for findings,
and other related matters. Both the
Department and the applicant or recip-
ient shall be entitled to introduce all
relevant evidence on the issues as stat-
ed in the notice for hearing or as deter-
mined by the officer conducting the
hearing at the outset of or during the
hearing. Any person (other than a Gov-
ernment employee considered to be on
official business) who, having been in-
vited or requested to appear and testify
as a witness on the Government’s be-
half, attends at a time and place sched-
uled for a hearing provided for by this
part, may be reimbursed for his travel
and actual expenses of attendance in
an amount not to exceed the amount
payable under the standardized travel

§100.10

regulations to a Government employee
traveling on official business.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All
documents and other evidence offered
or taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shall be made.

(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this regulation with
respect to two or more programs to
which this part applies, or noncompli-
ance with this part and the regulations
of one or more other Federal depart-
ments or agencies issued under title VI
of the Act, the responsible Department
official may, by agreement with such
other departments or agencies where
applicable, provide for the conduct of
consolidated or joint hearings, and for
the application to such hearings of
rules of procedures not inconsistent
with this part. Final decisions in such
cases, insofar as this regulation is con-
cerned, shall be made in accordance
with §100.10.

(Authority: Sec. 602, Civil Rights Act of 1964;
78 Stat. 252; 42 U.S.C. 2000d-1)

§100.10 Decisions and notices.

(a) Decisions by hearing examiners.
After a hearing is held by a hearing ex-
aminer such hearing examiner shall ei-
ther make an initial decision, if so au-
thorized, or certify the entire record
including his recommended findings
and proposed decision to the reviewing
authority for a final decision, and a
copy of such initial decision or certifi-
cation shall be mailed to the applicant
or recipient and to the complainant, if
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any. Where the initial decision referred
to in this paragraph or in paragraph (c)
of this section is made by the hearing
examiner, the applicant or recipient or
the counsel for the Department may,
within the period provided for in the
rules of procedure issued by the respon-
sible Department official, file with the
reviewing authority exceptions to the
initial decision, with his reasons there-
for. Upon the filing of such exceptions
the reviewing authority shall review
the initial decision and issue its own
decision thereof including the reasons
therefor. In the absence of exceptions
the initial decision shall constitute the
final decision, subject to the provisions
of paragraph (e) of this section.

(b) Decisions on record or review by the
reviewing authority. Whenever a record
is certified to the reviewing authority
for decision or it reviews the decision
of a hearing examiner pursuant to
paragraph (a) or (c) of this section, the
applicant or recipient shall be given
reasonable opportunity to file with it
briefs or other written statements of
its contentions, and a copy of the final
decision of the reviewing authority
shall be given in writing to the appli-
cant or recipient and to the complain-
ant, if any.

(c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to §100.9(a) the reviewing au-
thority shall make its final decision on
the record or refer the matter to a
hearing examiner for an initial deci-
sion to be made on the record. A copy
of such decision shall be given in writ-
ing to the applicant or recipient, and
to the complainant, if any.

(d) Rulings required. Each decision of
a hearing examiner or reviewing au-
thority shall set forth a ruling on each
finding, conclusion, or exception pre-
sented, and shall identify the require-
ment or requirements imposed by or
pursuant to this part with which it is
found that the applicant or recipient
has failed to comply.

(e) Review in certain cases by the Sec-
retary. If the Secretary has not person-
ally made the final decision referred to
in paragraphs (a), (b), or (c) of this sec-
tion, a recipient or applicant or the
counsel for the Department may re-
quest the Secretary to review a deci-
sion of the Reviewing Authority in ac-
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cordance with rules of procedure issued
by the responsible Department official.
Such review is not a matter of right
and shall be granted only where the
Secretary determines there are special
and important reasons therefor. The
Secretary may grant or deny such re-
quest, in whole or in part. He may also
review such a decision upon his own
motion in accordance with rules of pro-
cedure issued by the responsible De-
partment official. In the absence of a
review under this paragraph, a final de-
cision referred to in paragraphs (a), (b),
(c) of this section shall become the
final decision of the Department when
the Secretary transmits it as such to
Congressional committees with the re-
port required under section 602 of the
Act. Failure of an applicant or recipi-
ent to file an exception with the Re-
viewing Authority or to request review
under this paragraph shall not be
deemed a failure to exhaust adminis-
trative remedies for the purpose of ob-
taining judicial review.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, to which this regula-
tion applies, and may contain such
terms, conditions, and other provisions
as are consistent with and will effec-
tuate the purposes of the Act and this
regulation, including provisions de-
signed to assure that no Federal finan-
cial assistance to which this regulation
applies will thereafter be extended
under such law or laws to the applicant
or recipient determined by such deci-
sion to be in default in its performance
of an assurance given by it pursuant to
this regulation, or to have otherwise
failed to comply with this regulation
unless and until it corrects its non-
compliance and satisfies the respon-
sible Department official that it will
fully comply with this regulation.

(g) Post-termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this part and pro-
vides reasonable assurance that it will
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fully comply with this part. An ele-
mentary or secondary school or school
system which is unable to file an assur-
ance of compliance with §100.3 shall be
restored to full eligibility to receive
Federal financial assistance, if it files
a court order or a plan for desegrega-
tion which meets the requirements of
§100.4(c), and provides reasonable as-
surance that it will comply with the
court order or plan.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible Department official to re-
store fully its eligibility to receive
Federal financial assistance. Any such
request shall be supported by informa-
tion showing that the applicant or re-
cipient has met the requirements of
paragraph (g)(1) of this section. If the
responsible Department official deter-
mines that those requirements have
been satisfied, he shall restore such eli-
gibility.

(3) If the responsible Department of-
ficial denies any such request, the ap-
plicant or recipient may submit a re-
quest for a hearing in writing, specify-
ing why it believes such official to have
been in error. It shall thereupon be
given an expeditious hearing, with a
decision on the record, in accordance
with rules of procedure issued by the
responsible Department official. The
applicant or recipient will be restored
to such eligibility if it proves at such
hearing that it satisfied the require-
ments of paragraph (g)(1) of this sec-
tion. While proceedings under this
paragraph are pending, the sanctions
imposed by the order issued under
paragraph (f) of this section shall re-
main in effect.

(Authority: Sec. 602, Civil Rights Act of 1964;
78 Stat. 252; 42 U.S.C. 2000d-1)
§100.11 Judicial review.

Action taken pursuant to section 602
of the Act 